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The Air Mail Contracts 


On May 8 the Army Air Corps ended its task of 
flying the transcontinental mails which was assumed on 
February 19, following the cancellation of air mail con- 
tracts. Without attempting to pass judgment upon the 
policy of the government in this matter we may profitably 
inquire into the situation leading up to the cancellation 
of the contracts. 


Arr Mat LEGISLATION 


It is quite impossible to understand the significance 
of what was done without a knowledge of the air mail 
laws and the way contracts were handled thereunder. The 
first air mail service law was enacted February 2, 1925, 
and provided that contracts should be let to the lowest 
responsible bidder at a rate not to exceed four-fifths of 
the revenues received under a postage rate of 10 cents 
per ounce or fraction thereof. The underlying policy 
was to establish a self-sustaining air mail service with- 
out a subsidy. Experience soon showed that mails 
were delayed by the necessity of scanning each piece of 
mail in order to determine revenues. It was discovered 
that there were about 40 letters to the pound which at 
10 cents postage brought a revenue of $4.00. Of this 
sum $3.20 was the maximum which could be paid the 
contractor. 

On June 3, 1926, an amendment was passed providing 
for a contractor’s rate on air mail not exceeding $3 
per pound for the first 1,000 miles and not exceeding 
30 cents per pound for each additional 100 miles or 
fraction thereof. On first class mail other than air 
mail the rate should not exceed 60 cents per pound for 
the first 1,000 miles and 6 cents per pound for each addi- 
tional 100 miles on routes more than 1,000 miles in 
length. Under this arrangement air mail carried in- 
creased from 383,243 pounds in 1926 to 1,945,252 pounds 
in 1928. 

In order to protect the pioneers who had invested 
heavily to build the service an amendment was passed 
May 17, 1928, permitting the Postmaster General to 
issue to contractors certificates for periods not exceeding 
10 years from the date of their original contracts on 
condition that they surrender their contracts and comply 
with rules established by the Postmaster General. Rates 
of compensation for contractors might be revised by 
periodical negotiation but they might never exceed the 
rates in original contracts. Under this amendment the 
postage rate was reduced to five cents per ounce in 
order to increase the volume of mail for the benefit of 


the government as well as the contractors. As a result the 
volume increased from 1,945,252 pounds in 1928 to 5,- 
635,680 pounds in 1929. 

When Postmaster General Brown assumed office he 
did not issue certificates and did not revise the con- 
tractors’ rates as allowed by the amendment of 1928, 
although it is said that the air mail carriers had agreed 
to much lower rates. The result was that by cutting the 
postage rate to five cents and allowing the contractors 
to have their original rates they, rather than the govern- 
ment, profited chiefly by the increased volume of mail. 
Furthermore, Mr. Brown desired to build up passenger 
lines through air mail payments. He believed that the 
poundage method of payment should be replaced by pay- 
ment according to space contracted for as a more elas- 
tic method of extending help to passenger lines. In other 
words he wanted to give them a subsidy. 

To accomplish his purpose Mr. Brown had a bill intro- 
duced providing that mailable matter of any description 
could be transported by aircraft. He might also award 
contracts at fixed rates per mile for “definite weight 
spaces” but these rates might not exceed $1.25 per mile. 
Contracts could be awarded without advertising for or 
considering bids. However, he was required to give 
“proper consideration to the equities of air mail and 
other aircraft operators with respect to the routes which 
they have been operating and the territories which they 
have been serving.” Furthermore, the Postmaster Gen- 
eral might issue certificates to contractors for 10 years 
at rates not exceeding $1.25 per mile and he might make 
extensions or consolidation of routes when in his judg- 
ment “the public interest” would be promoted thereby. 

This bill impressed the Chairman of the House Com- 
mittee on Post Office and Post Roads as a gram of power 
“dangerous and unwarranted” because contracts could be 
let without competition and payments could be made up 
to $1.25 a mile “even though not a pound of mail was 
carried.” Furthermore, there was no limitation on the 
amount of money for which the government could be obli- 
gated. 

The Postmaster General persisted, however, and finally 
succeeded in getting a law passed April 29, 1930 (the 
McNary-Watres Act) which gave him much of the power 


he desired, although it required competitive bidding. It 


included his plan for payment according to space but 
it set one cubic foot of space as the equivalent of nine 


1Clyde Kelly, Congressional Record, March 5, 1934, p. 3830. 
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pounds of mail on which the rate paid the contractor 
should not exceed $1.25. Where the mail carried did not 
exceed 25 cubic feet or 225 pounds per trip over a 
route of 250 miles or less the rate must not exceed 40 
cents per mile. 

The law also permitted him to issue a certificate for a 
period of not over 10 years when a contract was sur- 
rendered and the carrier conformed to rules established by 
the Postmaster General. Compensation under these cer- 
tificates must be adjusted at least once a year and the 
Postmaster General was required to state in his annual 
report his reasons for continuance or modification of rates. 
Certificates could be cancelled at any time for wilful 
neglect or failure to carry out rules, the carrier receiving 
45 days in which to show why his certificate should not 
be cancelled. The Postmaster General could make exten- 
sions or consolidations of routes when in his judgment 
the public interest would be promoted thereby. How- 
ever, after July 1, 1931, he could not extend service 
to points which had not previously had it unless the air 
mail appropriation was sufficient to provide for new con- 
trects without incurring a deficit. 

Incidentally during the investigation of air mail con- 
tracts by a special committee of the Senate it was shown 
that in bringing about the enactment of the McNary- 
Watres law representatives of the leading aircraft com- 
panies and their lobbyists played an important part. An 
official of one of the companies testified that he objected 
to including in the company accounts an itemized expense 
account of a lobbyist employed in connection with the 
passage of the law for fear that some investigating com- 
mittee of Congress might ask the company to produce 
it. It also developed that the son of Senator Fess was 
paid a fee of $3,000 to help expedite its passage? Further- 
more, very definite efforts were made to keep provisions 
for competitive bidding out of the law and to give the 
Postmaster General the power he wanted to control pay- 
ments, subsidize passenger lines, and revamp the air mail 
map by extensions and consolidations. 


Tue Air Matt CONFERENCES 


Before the special committee of the Senate which in- 
vestigated the air mail contracts the officials of the com- 
panies admitted that they wanted to avoid competitive 
bidding and that they hoped competitive bidding would 
be eliminated by the McNary-Watres Act. At a con- 
ference of leading companies called by the Postmaster 
General on May 19, 1930, they agreed to a plan proposed 
by him which would enable him to distribute contracts 
without competitive bidding. His plan was that this 
should be done under his power in the Act to grant exten- 
sions and effect consolidations. If the companies would 
agree among themselves on an equitable apportionment 
of the routes and on the equities of the pioneer companies 
he could and would arrange contracts so that passenger 
lines as’ well as others would be taken care of. The 
contracts on some of the routes were about to expire 
and it was necessary to grant temporary extensions for 
six months and route certificates on these lines in order 
to avoid reletting them by competitive bidding. The pro- 
vision in the bill sponsored by the Postmaster General 
requiring that consideration should be given to the equi- 
ties of pioneer companies had been eliminated in the 
McNary-Watres Act but he continued to stress this fac- 
tor in his plan. The problem seemed to be to extend and 


2 Congressional Record, April 25, 1934, pp. 7579-7585. 


distribute routes and effect consolidations among air mail 
carriers and passenger lines so that passenger lines could 
get the benefit of the subsidies which could be allotted 
as air mail payments. For example, the Transcontinental 
Air Transport was told that it could have a contract if 
it could effect a consolidation with Western Air 
Express which had a contract. In fact, in some cases 
carriers said the Postmaster General declared that no con- 
tracts or certificates would be given until consolidations 
were effected. 

After the Postmaster General had addressed the con- 
ference he left and permitted the representatives of the 
companies to use the room in the government building in 
which they had met. They were expected to organize 
themselves in such groups as they decided upon and to 
report to him their conclusions on the plan he had sug- 
gested. The conference continued until June 4, 1930, 
and reached an agreement upon seven of the twelve 
routes. On five there were “some matters in contro- 
versy” and the companies agreed to submit the issues to 
him for arbitration. After the claims of the companies 
had been considered all the routes were awarded by ex- 
tensions of existing routes except two transcontinental 
routes (the middle and southern) which it was decided 
should be advertised for bids. The Solicitor of the Post 
Office Department, who attended the hearings of the 
Senate Investigating Committee, reported to Postmaster 
General Farley February 6, 1934, that the “next move 
of the operators was to devise . . . ways and means to 
prevent competitive bidding on these two.” Furthermore, 
after every route had been awarded, certificates were 
granted continuing the contracts for 10 years. Many of 
these contracts were about to expire under the four- 
year limitation fixed by law when the McNary-Watres 
Act was passed. The Solicitor regarded those certificates 
as “simply a fancy name for an extension of a contract.’ 

Some of the representatives of the companies evidently 
regarded this as a secret conference to which they had 
been specially invited and sent out a warning to keep it 
confidential.® Even if it was not secret the representa- 
tives of some of the companies were not invited and a 
representative of one company, a small pioneer line, who 
discovered that the conference was going on and sought 
to participate in it testified that he was told he was not 
wanted.® Some questioned the legality of the whole 
procedure and sought legal advice on the matter.7. Others 
assumed that because they were invited by the Postmaster 
General and the conference was held in a government 
building rather than at a hotel or other private meeting 
place it was “perfectly all right.” 

It was also brought out that soon after these confer- 
ences a loan of $10,000 was made by an official of one 
of the companies to the assistant of the then Assistant 
Postmaster General which was never repaid, the note 
for the loan having been torn up, and which the official 
testified he never expected to be paid unless the borrower 
happened to have the money. The nephew of the As- 
sistant Postmaster General who, it was stated, would 
“have more to do with the mail-subsidy allocation than 
any other man” was given a job by the company official 
who made the loan of $10,000 to the assistant of the 
Assistant Postmaster General. This same company offi- 


8 [bid., p. 7591. 

4 Tbid., April 27, 1934, p. 7771. 
5 [bid., April 25, 1934, p. 7589. 
6 Ibid., April 26, 1934, p. 7649. 
7 Tbid., p. 7651. 
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cial “carried a stock account in the name of the wife of 
an official in the Department of Commerce, which has 
control of airports, lighting of airways, etc., and paid her 
$1,200 as alleged ‘profits’.”’* 

Former Postmaster General Brown in his testimony 
before the Senate special committee to investigate air 
mail contracts said that there was nothing secret about 
the conference with the air line companies and they were 
called to aid passenger lines that were losing money. At 
that time he expressed the hope that they could agree 
among themselves “as to who had the pioneer equities.” 
He thought he could grant extensions to regular air mail 
carriers and allow them to sublet contracts to passenger 
lines without competitive bidding. He was also greatly 
concerned about convincing the passenger carriers who 
had no mail contracts that he had “played fair with them” 
in connection with the enactment of the McNary-Watres 
Act. Later he testified that he believed they could not 
agree on pioneer rights and that he would “not be fur- 
ther embarrassed by the plan” and that would give him 
“the best excuse in the world to chuck the whole thing, 
which I did.” He “was looking for an easy way out of 
the situation.”® After the companies had agreed upon 
some of the routes he was requested to arbitrate the 
remainder. 

In connection with establishing the middle transcon- 
tinental air mail line the Transcontinental Air Transport 
(owned by the Pennsylvania Railroad) was ordered by 
the Postmaster General to effect a consolidation with the 
Western Air Express which had a mail contract. An 
official of the iatter company testified that it was forced 
to go into the consolidation in order to hold its contract. 
Another company, controlled by Erle P. Halliburton, 
which threatened to bid on the contracts, was bought up 
for $1,400,000. Mr. Halliburton said he sold out because 
Assistant Postmaster General Glover told him, “I will 
ruin you if it is the last act of my life; you have tried to 
buck this thing all the way through and you are not 
going to do it.” Under these circumstances he did not 
think there was much chance of getting a contract even 
if he did bid. The consolidation deal including the pur- 
chase of the Halliburton line was put through two days 
before bids were advertised. The Halliburton company’s 
assets were later sold to the Western Air Express and 
valued at $269,000. 

Another, smaller company, the Delta Air Service, 
which threatened to bid did not come out so well. It re- 
ceived 50 cents on the dollar for its assets. To effect 
the consolidation of the middle transcontinental route the 
Postmaster General told the officials of the Transcon- 
tinental Air Transport that the Pittsburgh Aviation Indus- 
tries Corporation, a company in which the Mellon family 
was largely interested, must also be included.° The 
Solicitor of the Post Office Department in his report to 
Postmaster General Farley February 6, 1934, declared 
that ‘‘on the southern transcontinental route and the mid- 
continent transcontinental route, the two corporations 
which later received these contracts entered into agree- 
ments with themselves and others whereby competition 
was eliminated.” The Solicitor also said that as a result 
of granting contracts to high bidders and paying for air 
mail service and space which was not needed about $47,- 


8[bid., April 27, 1934, p. 7771, Report of the Solicitor of the 
Post Office Department to Postmaster General Farley. 

9 Tbid., April 25, 1934, pp. 7586-7587. 

10 [bid., April 26, 1933, pp. 7647-7662. 
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000,000 amounted to outright donations or subsidies to the 
companies for the fiscal years beginning 1930 through 
the calendar year 1933. 

Although much was done to eliminate competition in 
bids previous to the advertisement of bids on the two 
transcontinental routes, requirements of bidders were 
introduced in the advertisements, the Solicitor said, which 
were “intended to freeze out all competition, including 
an illegal provision requiring night-flying experience.” 
The requirements were submitted to the Comptroller 
General who ruled that the advertisements contained il- 
legal restrictions and that the contract should be awarded 
to the low bidder. A similar opinion was rendered by 
the Assistant to the Attorney General, September 3, 1930, 
in which he outlined the provisions which should be in- 
serted in advertisement for bids. 

In connection with the delay in receiving a contract 
on the middle transcontinental route one of the companies 
hired the son of Senator Smoot to get in touch with the 
Comptroller General's office regarding the award of the 
contract made by the Postmaster General. An official of 
the company expressed the hope that Senator Smoot 
would use his “very potent influence” with the Comp- 
troller General to persuade him that the award as made 
by the Postmaster General “should stand as being in 
the best interest of the public” even though the company 
was the high bidder. Senator Smoot responded suffi- 
ciently to write the Comptroller General a letter urging 
him to expedite the decision on the Transcontinental- 
Western Air case. The Senator's son received a fee of 
$2,500 for his services and the company finally received 
its contract on acceptance by the Comptroller General of 
the Postmaster General’s statement that the low bidder 
was not responsible." The United States Court of Claims 
has ruled (John E. Gorman vs. United States, 34 Court 
of Claims Reports, p. 242) that it will not give effect 
to a contract where the contractor has directly or in- 
directly used bribes or corrupt influences to impair the 
good faith of the official who is the guardian of the 
contract. 


CANCELLATION OF CONTRACTS 


The law (Section 3950 Revised Statutes) under which 
Postmaster General Farley acted in cancelling air mail 
contracts says that “no contract for carrying the mail 
shall be made with any person who has entered or pro- 
posed to enter into any combination to prevent the making 
of any bid for carrying the mail, or who has made any 
agreement, or given or performed, or promised to give 
or perform, any consideration whatever to induce any 
other person not to bid for any such contract; and if 
any person so offending is a contractor for carrying the 
mail, his contract may be annulled; and for the first 
offense the person so offending shall be disqualified to 
contract for carrying the mail for 5 years, and for the 
second offense shall be forever disqualified.”?? 

The opinion of the Solicitor of the Post Office Depart- 
ment February 6, 1934, states that all the mail contracts, 
except with the National Park Airways, Inc., and the 
Kohler Aviation Corporation, were void because they 
were made as the result of a combination among the 
companies and the Postmaster General in violation of 
the statute quoted above. Many cases were cited in 
substantiation of this proposition. Because the contracts 


11 [bid., pp. 7664-7665. 
12 Tbid., April 27, 1934, p. 7764. 
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were made as the result of a conspiracy to defraud the 
government, the Solicitor declared it was the duty of 
Postmaster General Farley to annul the contracts promptly 
on discovery of the fraud, otherwise if he was silent he 
would be held to have waived the objection and would 
be bound by the contract as if the fraud had not occurred 
(Grymes vs. Sanders et al., 93 U.S., p. 62). Postmaster 
Generals and officials in other departments have time 
and again cancelled contracts. If the contractor believes 
he has been treated unfairly his remedy is to sue in the 
United States Court of Claims. 

The Solicitor held that the contracts on routes 33 and 
34 (transcontinental lines) were the result of a conspiracy 
to prevent competitive bidding and therefore void from 
their inception. The advertisements for these routes 
restricted competitive bidding and violated the law re- 
quiring contracts to be awarded to the lowest responsible 
bidder. The contracts made by the so-called extension 
method whereby one extension after another was tacked 
on to existing routes were void because they were not 
awarded by competitive bidding as provided by law. ‘The 
contract of the National Parks Airways, Inc., was void 
because it was held in the form of a route certificate 
granted at a rate not authorized by law. The Kohler 
Aviation Corporation held a sub-contract from the North- 
west Airways and it was therefore no more binding than 
the original contract which was held void. 

Since 1925 over $1,143,255,000 has been spent by the 
government for the development of aviation. This in- 
cludes payments for air mail, the Army, Navy, Commerce 
and other departments of government.'® When cancel- 
lation took effect there were 27 contracts. Of these, 25 
were controlled by four parent holding companies. The 
Aviation Corporation of Delaware controlled 13 con- 
tracts, United Aircraft and Transport Corporation six 
contracts, North American Aviation Company five con- 
tracts, and Northwest Airways one contract. These four 
companies and their subsidiaries received 97 per cent 
of the $19,454,980 paid out by the government during 
the fiscal year ending June 30, 1932. Through holding 
companies and stock ownership they largely control the 
entire aviation industry, including the manufacture of air- 
planes, engines, accessories, etc." 


RESULTs oF NEW Bips 


On May 3, 1934, it was announced (New York Times, 
May 4, 1934) that 15 air mail bids had been accepted. 
The bids on 17 routes averaged about 28 cents per air- 
plane mile as compared with 37 cents under the annulled 
contracts. Some of them were as low as 17% cents 
and 19 cents es against the 41 and 45-cent maxima stipu- 
lated by the Post Office Department. When all the con- 
tracts ¢re let it is expected that 28,548 route miles will 
be flown, an increase of 3,088 miles over the pre-cancelled 
mileage, reaching four more states and 21 additional cities. 
Furthermore, it is estimated that the cost will be about 
$9,000,000, compared with $19,454,980 in the fiscal year 
1932-1933 and $14,000,000 in 1933-1934. No contracts 
will be let without competitive bidding the Postmaster 
General declared. 


New LEGISLATION 
A bill (S. 3170) has passed the Senate authorizing the 
Postmaster General to award a contract for periods not 


13 Radio address by Senator Hugo L. Black, February 16, 1934. 
14 Tbid. 


exceeding one year to the lowest responsible bidder. The 
base rate must not exceed 35 cents per airplane mile for 
a load not exceeding 300 pounds plus one-tenth of the 
base rate for each additional 100 pounds. The Post- 
master General must not award contracts for air mail 
routes in excess of an aggregate of 29,000 miles nor 
establish schedules in excess of an annual aggregate of 
40,000,000 airplane miles. 

Those having claims arising out of annulment of con- 
tracts may prosecute their claims before the United States 
Court of Claims if suit is brought within one year after 
annulment. Those holding contracts must keep their 
accounts according to rules prescribed by the Postmaster 
General who is authorized to audit their accounts and 
require financial reports. 

The Secretary of Commerce must certify to the Post- 
master General the character of equipment, the speed, 
load capacity, and safety features which must be used 
before the Postmaster General can establish any air mail 
route. The Secretary of Commerce is required to pre- 
scribe the maximum flying hours of pilots. Their rate 
of pay, as well as of mechanics and laborers, shall not 
be less than the rates paid by air mail operators during 
1933 as modified by the decisions of the National Labor 
Board. 

Contracts cannot be sold, assigned, or transferred with- 
out the approval of the Postmaster General. He may 
cancel contracts for failure to obey his rules and for 
any conspiracy to prevent bidding and defraud the govern- 
ment. The penalty for conspiracy is not more than $10,- 
000 or imprisonment for not more than five years, or 
both. 

The President is authorized to appoint a commission 
of five to make an immediate study and survey of avia- 
tion and make recommendations not later than February 1, 
1935, on government policy and procedure. 

A bill (H.R. 8960) which has passed in the House of 
Representatives, includes most of the features of the 
Senate bill but it provides for three-year contracts at 30 
cents per airplane mile. The Postmaster General would 
be authorized to make an extension of a route for a dis- 
tance not exceeding 100 miles and at a rate not exceed- 
ing the contract rate. 

The Interstate Commerce Commission would have the 
power to fix contract rates within six months prior to 
the expiration of existing contracts but the rates would 
not exceed the rate provided by the bill and the aggregate 
cost of air mail transportation would not exceed the 
postal revenues therefrom. The commission would regu- 
late and audit the accounts of contractors. 

After December 31, 1934, it would be unlawful for 
those holding air mail contracts to buy or control the 
shares of companies engaged directly or indirectly in 
any other phase of the aviation industry. Companies 
which have at any time entered into a conspiracy to pre- 
vent competitive bidding and which pay any official or 
employe more than $17,500 a year would not be qualified 
to receive an air mail contract. 

The bill would also provide for an interchange of air 
mail pilots and military pilots so that air mail pilots who 
hold commissions as reserve officers could be trained and 
called into military service. These bills are now being 
considered by a joint committee of the Senate and the 
House. Doubtless, the result will be legislation including 
important features of both bills. 
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